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with Member States opting in but also companies. We think that the Directive
could have a psychological effect. It is also a question of national image.
National sentiments could be set aside in order to support companies that
wish to make a bid without being opposed the reciprocity rule. So Members
States like France or Germany will be given a great incentive to fully apply
the key principles.28

(1 September 2005)

The ECJ on the Verge of a Member State Friendly
Judicature?

Annotation to the Marks & Spencer Judgement, ECJ 13.12.2005, C-446/03

by

ROMAN SEER':-

On 13 December 2005, the Grand Chamber ofthe European Court ofjustice
(ECj) has issued apartfrom the SEVIC case l the second decision in the field of
cross-border company activities. In contrast to many literary anticipations, the
Court did not reject the UK domestic focused group taxation system as a
general violation ofArt. 43 and 48 EC Treaty. The ECj rather tries to balance
the fundamental freedoms and the legal and budgetary interests of the Mem
ber States by emphasizing the principle of territoriality. Only if the foreign
subsidiary (or a third party as a purchaser) has no opportunity to effectively
use its incurred losses in the state of its domicile, the state of residence of the
parent company is obliged by Community law to reduce he losses from the
taxable income (ultima ratio-principle). The reasons given for the judgement
leave much uncertainty and reveal a lack ofdogmatic foundation.
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1. The Marks & Spencer decision

On 13 December 2005, the ECJ issued its long expected verdict in the Marks
& Spencer case.2 On the beneh, the ECJ was testing a so called British "group
relief". This tax rule permits inter company loss transfers within domestic
affiliated companies. The petitioner, British domiciled Marks & Spencer pIe,
carried huge accumulated deficits in its Belgian, French and German affiliates
whereas the British holding company had earned profits. As Marks & Spen
cer had stopped the business activities of these foreign subsidiaries and re
spectively sold them, the losses could not be applied in the named Member
States. Consequently the group c1aimed a cross border loss-transfer under
British "group relief" rules. Under Sec. 402 et seq. Income and Corporation
Taxes Act 1988 (ICTA) the competent tax authorities denied the cross border
loss-transfer. Thus the High Court of Justice referred to the ECJ on whether
barring cross-border loss transfers violates the freedom of establishment as
guaranteed in Artic1es 43 and 48 EC Treaty.

The ECJ's judgement principally sees the British group relief mIes as compat
ible with Community law. Indeed, the limitation of group consolidations to
only resident companies was deemed to restrict the freedom of establishment
as granted by Articles 43 and 48 EC Treaty. To a wide extent, however, this
limitation is permissible under the known "rule of reason" formula, as it
serves a compelling public interest, namely the principle 0/ territoriality. Ac
knowledging the character of a foreign subsidiary as an independent tax sub
ject does at the same time mean a Member State cannot automatically regard
its profits for own tax purposes but, rather, must first respect the sovereign
rights of the state of residence.3 In this context the ECJ predominantly
follows three main arguments of the UK (and other Member States) in sup
porting a justification of the British group relief rules. First, a fair allocation
between taxation rights of different Member States requires the application of
the tax law of the state in which the establishment has been carrying out its
economic activities, insofar as profits and losses are concerned.4 Furthermore,
an unlimited possibility of cross border loss-transfer would generate the
danger 0/ a double use 0/ these losses.5Finally, extending the group relief to
losses incurred by non-resident subsidiaries could trigger multinational
groups of companies to transfer any losses to those companies located in
Member States with the highest rates of taxation (risk 0/ tax avoidance).6

2 ECJ, 13 December 2005 - Case C-446/ü3 - Marks & Speneer pIe v. H. M. Inspeetor 0/
Taxes, 1StR (e. H. Beck, Munieh) 2006, p. 19.

3 ECJ, 13 December 2005, Case C-446/03, para. 39 et seq.
4 Ibid, para. 45 et seq.
5 Ibid, para. 47 et seq.
6 Ibid, para. 49 et seq.

Referring to settled case law the Court, on the other hand, will only grant the
justification if the restrictive national rule does not go beyond what is neces
sary to reach its aims (principle 0/proportionality). In a concrete sense this
means the restrictions on the movement of establishment by the British
group relief mIes are only to be permitted if they could not be designed in a
less restrictive way. And the ECJ indeed saw a less restrictive method. It
decided a general ban on transferring foreign losses within a group of com
panies is unnecessary. The above mentioned aims can be reached just as weIl
if the group relief offers a transfer of losses at least as a last resort (ultima
ratio) when a foreign subsidiary (or a third party as a purchaser) has no
opportunity to effectively use its incurred losses in the state of its domicile.
When the primarily responsible state of domicile does not grant compen
sation for accumulated losses towards present or future profits or such
compensation is invalid because the respective company is sold or quits its
business activities, then it is the secondary responsibility of the state of the
holding company to take these subsidiary's losses into account. In this line
up the above-demonstrated risks of a general loss transfer are nonexistent,
meaning that a general ban would limit the freedom of establishment to an
unnecessary degree.7 As a result, the ECJ decided the referred question of the
High Court of Justice in favour of Marks & Spencer and granted a loss trans
fer to the British holding company as the foreign affiliates had no further
possibilities to use their accumulated losses for tax purposes.

II. ]udicial activism or judicial restraint?

1. Ever increasing limitations /or national tax-legislators
in the previous judicature

Nevertheless, the judgement was predominantly met with relief by the Mem
ber States. During the proceedings, it seemed likely that the Court assessed
any restrietions to a free cross-border loss-transfer as contrary to the ECT, in
consideration of the substantial background of previous decisions on direct
taxation matters. In recent years the ECJ has become the driving force behind
harmonization of tax law in the EU. In its judicature, it regularly stresses that
the Member States may yield their legislative powers only in accordance with
the provisions laid down in Community law.8 On this basis the Court exerts

7 Ibid, para. 53 et seq.
8 See EC], 14 February 1995 - Case C-279/93 Finanzamt Köln-Altstadt v. Roland Sehu

macker, ECR 1-249 et seq., p. 257, para. 21; ECJ, 14 September 1999 - Case C-391/97
Frans Gsehwind v Finanzamt Aaehen-Außenstadt, ECR 1-5478 et seq., p. 5487, para. 20.
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the full range of its competence and frequently cuts deep into national direct
taxation systems by putting emphasis on the [reedoms of movement (for
people: Art. 39 EC; for services: Art. 49 EC; for establishment: Art. 43 EC;
for capital: Art. 56 EC). The ECJ increasingly emphasized that these funda
mentals effectively (effet utile) limit the taxation of individuals as well as
companies in the Common Market. The Court interpreted the freedoms of
movement's coverage extensively deeming not only differing treatments of
residents and non residents but also any restrictions as a violation of the EC
Treaty.9 This deployment of case law so far peaked in the judgements in the
Manninen 10 and Hughes de Lasteyrie de Saillant ll cases. Both decisions re
veal the ECJ's approach, which evidently compares the legal position in tax
matters solely from the market participant's perspective and is primarily
oriented toward ensuring a functioning Common Market. By contrast, even
though the ECT assurnes national fiscal sovereignty, fiscal interests are regu
lady given only secondary consideration. 12 A national tax system can not be
viewed as a sufficient cause to justify restrictions on the freedoms of move
ment under the "rule of reason-formula". Indeed, this judicature often
triggered harsh criticism - and the ECJ has been subject to reproach for in
troducing a silent, creeping harmonization of the Member States' tax laws. 13

Considering this background, the Marks & Spencer decision is remarkable
and the Court apparently took seriously the concerns - voiced by various

For literature see A. Cordewener, Europäische Grundfreiheiten und nationales Steuer
recht, (0. Schmidt, Cologne, 2002), p. 53 et seq.; V. Kluge, Das Internationale Steuer
recht, 5th edition (c. H. Beck, Munieh, 2000), K 17 et seq.

9 For example, see the prominent cases of ECJ, 14 February 1995, C-279/93, Schumacker
v. Finanzamt Köln-Altstadt, ECR 1-225; ECJ, 21 September 1999, C-307/97, Com
pagnie de Saint~Gobain v. Finanzamt Aachen-Innenstadt, ECR 1-6161; ECJ, 26 Oc
tober 1999, C-294/97, Eurowings Luftverkehrs AG v. Finanzamt Dortmund-Unna,
ECR 1-7447; ECJ, 18 September 2003, C-168/01, Bosal Holding B. V. v. Staatssecretaris
van Financien, ECR 1-9409; ECJ, 13 November 2003, C-209/11, Schilling v. Finanzamt
Nürnberg-Süd, para. 26; elaborately A. Cordewener, note 8, p. 104 et seq.

10 ECJ, 7 September 2004, C-319/02 Petri Manninen, ECR 1-7477.
11 ECJ, 11 March 2004, C-9/02 Hughes de Lasteyrie du Saillant, ECR 1-2409; noted

G. Parleani, 'Relocation and Taxation: the European Court of Justice Disallows the
French Rule of Direct Taxation of Unrealised Gains', ECFR 2004, p. 379-389; cf.
further U. Klinke, 'European Company Law and the ECJ: The Court's Judgements in
the Years 2001 to 2004', ECFR 2005, p. 270-321, p. 296 et seq.

12 C. Seiler, 'Steuerrecht unter dem Einfluß der Marktfreiheiten', Steuer und Wirtschaft
No. 1 (0. Schmidt, Cologne, 2005), p. 25-36, p. 28 et seq.

13 A. Cordewener, note 8, p. 25 et seq.; K.-D. Drüen/B. Kahler, 'Die nationale Steuerhoheit
im Prozess der Europäisierung', Steuer und Wirtschaft No. 2 (0. Schmidt, CoIogne,
2005),p. 171-182,p. 174.

Member States during the proceedings - with respect to the creation of a free
loss-transfer between related companies.14 This might indicate a change of the
Court's above mentioned and very extensive interpretation of Community
law, which has increasingly influenced national tax systems. Comments on
the decision deern it a good balance between the Member State's interests and
enforcement of the freedoms of movement. However, there is a concern that
the ECJ might have been too restrictive - and could give in further to pres
sure from Member States that fear for their national revenue. 15

2. Priority for national lass compensation measures
after the present decision

These concerns base on the one hand on the range of the decision itself and,
on the other, on the bounteousness with which the court gave justification for
restricting the freedoms of movement. On this point, the criticism is focused
on the scope of loss compensation measures a foreign subsidiary must accept
in its state of domicile before a cross-border loss-transfer to the holding com
pany must be granted. Particularly controversial was the Court's holding that
even future loss compensation would be adequate to justify a loss transfer
ban, insofar as the subsidiary cannot make use of an instant loss-profit alloca
tion due to lack of profits. The court did not give any consideration to the
less restrictive possibility of instant loss compensation combined with a ret
rospective taxation clause in such cases as when a foreign subsidiary earns
profit later on. To prevent the group companies from double loss compensa
tion, it could be sufficient to apply a retrospective tax when the subsidiary
can compensate its losses with a later profit in another Member State. If the
tax burden differs between the two Member States, then the losses could be
recognized only proportionately.

One argument against an instant cross-border loss-transfer could be the
national interest of effective tax control. The fiscal authorities have to super
vise the future development of the subsidiary in the other Member State to
ensure retrospective taxation in such cases where a future profit is made. The
domiciled parent company can be obliged to inform the tax authorities
regarding the taxation of the foreign subsidiaries in the other Member States
(see sec. 90 para. 2 German General Fiscal Code [Abgabenordnung]). By this
national means, the burden of proof is retained by the taxpayer. Furthermore,

14 See also J. Hey, GmbH-Rundschau No. 1 (0. Schmidt, CoIogne, 2006), p. 113-123, 120
et seq.

15 J. Hey, ibid, asks: "Have the Member States domesticated the ECJ?"
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the council directive concerning mutual assistance in the field of direct taxa
tion!6 enables fiscal authorities to gather information on the determination of
taxable profit in other Member States, if they are in doubt.

3. Non-harmonization ofdirect tax system justifies limitations
ofthe Jreedom ofestablishment

The Commission stated during the proceedings that instant cross-border
loss-transfers combined wirh later subsequent taxation save liquidity for the
group and therefore represent a less restrictive measure. This argument was
rejected, however, with reference to later all-embracing EC-harmonization
rules. For the first time, with this statement, the Court explicitly acknowl
edged Member States' exclusive competence and sovereign rights in the field
of direct taxation.!l Additionally, nationally retained legislative competence
can serve a limiting function in favour of the Member States with respect to
balancing national tax rules against fundamental freedoms - as long as the
EC has not passed secondary legislative acts pursuant to Art. 94 EC Treaty.
However, the argument of a deliberately non-harmonized direct tax law was
introduced - at least dogmatically - as a purely balancing factor. It does not
serve as a criterion to exert discretion within the "rule of reason" formula,
e. g. in order to justify restrictions on the freedoms of movement, but rather
as a measure to assess whether a justification goes beyond what is necessary
in a specific case.

It is the decisiveness with which theECJ granted the Member States priority
and exclusivity for their national tax measures of loss compensation for
group affiliated companies that, indeed, leaves one wondering as to the direc
tion of the Court's future judicature. The omission of instant loss compen
sation instead of allowing its possibility in the future leads to a curious result
from a cross-border perspective: Under Community law, the obligation to
compensate losses of foreign subsidiaries with profits of the parent company
is contingent on the degree of restrictiveness of the foreign Member State's
tax regime! Member States with liberalloss-carryback and loss-carryforward
provisions will subsidize Member States who violate the <ability 10 pay' prin
ciple by denying inter-temporalloss compensations18 to finance their low tax

16 Council Directive 771799/EEC of 19 December 1977, L 336 , p. 0015-0020; last amend
ment by Council Directive 2004/106/EC of 16 November 2004, L 359, p. 0030-0031.

17 See J. Englisch, 'Annotation to Marks & Spencer Judgement', Internationales Steuer
recht No. 1 (e. H. Beck, Munich, 2006), p. 23.

18 See J. Lang/J. Englisch, 'Zur Verfassungswidrigkeit der neuen Mindestbesteuerung',
Steuer und Wirtschaft No. 1 (0. Schmidt, Cologne, 2005), p. 3-24, p. 7 et seq.: the over
period-dimension of the net principle.

rates. This conflicting result, compared to previous judicature, may be due 10

an unstable dogmatic foundation in the ECJ's judgements in direct tax mat
ters - this makes them less predictable than ever.

III. Dogmatic foundation of the judgement

1. The principle of territoriality's lack ofdogmatic meaning

As remarkable and important it may be to acknowledge the non-harmoniza
tion of direct taxes by the ECJ, its introduction leaves yet as one more topic
without a stringent and predictable foundation in assessing a national tax
rule. The Court used the principle of territoriality as a «rule of reason" to
justify limitations of the freedom of establishment. Though strengthening
territoriality found much approval, one cannot ignore the fact that this prin
ciple is not very meaningful. It says no more than that a Member State has no
claim to tax a foreign resident tax subject. Thus in Marks & Spencer, terri1O
riality's real meaning is only the acceptance of foreign affiliated companies
being legal entities and independent tax subjects. Even the ECJ could not
draw any more dogmatic features out of the principle of territoriality - it
simply held that it is not able to justify British group relief alone. Instead it
had to support the Marks & Spencer judgement with the abstract, above
mentioned reasons of double loss usage risk and fair tax revenue allocation
between the Member States. One could go as far as to say that Marks & Spen
cer and particularly the "strengthening of the principle oE territoriality" have
only won appreciation because this principle is fairly vacant and poses no
real dogmatie danger for the free movers in the Common Market. This may
indeed be true, but on the other hand, the ECJ onee more missed an op
portunity to work on a clear and predietable reason to justify direct tax rules
of the Member States.

2. Establishment ofa consistent principle ofcoherence

Relief is eommonplaee that the ECJ did not mention the principle of co
herence of national tax systems in the Marks & Spencer decision.!9 However,

19 O. Thömmes, 'Berücksichtigung von Verlusten ausländischer Tochtergesellschaften',
Internationale Wirtschafts-Briefe - IWB (Herne/Berlin, 2006), Fach lla, pp. 1188
1190, p. 1189; M. Lang, 'Marks & Spencer - Eine erste Analyse des EuGH-Urteils',
Steuer & Wirtschaft International - SWI No. 1 (Linde, Vienna, 2006) p. 3-12, p. 7,
and 'The Marks & Spencer case - The open issues following the ECJ's final ward',
46 European Taxation ~ ET No. 2 (IBFD, Amsterdam, 2006) p. 54-67, p. 60, who calls
this principle "diffuse" and "arbitrary".
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focussing on this principle would have just been necessary. Coherence was
introduced by the ECj in the Bachmann decision as a criterion to permit
restrictions of the freedoms of movement.20 In that case, the ECJ held in a
purely formal view that the coherence of a national tax system may permit
mIes which appear to be restrictive, standing alone, but must actually be seen
in a broader picture since they are directly linked to an advantage benefiting
the same tax subject in the same tax type. Later, in the well-known Manninen
case, the ECj followed General Advocate Kokott's opinion that the coherence
principle may be applied in wider, interpersonal circumstancesY In that case,
concerning the Finnish imputation tax eredit system, it admitted that the
advantage of a shareholder tax credit for received dividend payments was
directly reIated to the disadvantage that the dividend payment had already
been subjected to eorporation tax, paid not by the shareholder but by the
shareholder's company. Thus the Court did in general enhance the justifica
tion reason of a tax system's coherence - and finally, the Finnish tax im
putation system failed only for reasons of ladung commensurability.22

Considering the above-demonstrated laek of dogmatic function of the terri
toriality-prineiple, it would have been more consistent to link the argument
of non harmonized national tax systems in the Member State's competenee to
the coherence principle. Because, just as Advocate General Maduro already
made appropriately cIear in bis opinion on Marks & Spencer, the national tax
sovereignty anchored in the EC Treaty is the foundation for an independent
and eonsistent coherence principle. He rightly recognized that the EC Treaty
left tax sovereignty ultimately to the Member States. As long as the Member
States do not overcome the unanimity requirement established in Art. 95
para. 2 EC Treaty, tax poliey is deliberately not harmonized - just as the ECj
has now admitted. The lack of a harmonized European tax system may be
deplorable politically, but it cannot just be eancelled legally. Furthermore,
non-harmonized national tax systems must not eoercively interfere with the
establishment of a Common Market. They must therefore be utilized neu
trally to the fundamental freedoms, while on the other hand the fundamental

20 EC], 28. January 1992, C-204/90, ECR 1-276.
21 EC], 7 September 2004, C-319/02 Petri Mikael Manninen, ECR I 7477, para. 45;

L. Hintsanen/K. Pettersson, 'The implications of the ECJ holding the denial of Finnish
imputation credits in cross-border situations to be incompatible with the EC Treaty
in the Manninen case', 45 European Taxation - ET 4 (IBFD, Amsterdam, 2005),
p. 130-137, p. 133; see also U. Klinke, note 11, p. 301-304.

22 Lastly, the ECJ dwelled on the coherence-principle in the decision of 21. February
2006, C-152/03, Ritter-Coulais v. Finanzamt Germersheim. The Court rightly denied a
limitation of Art. 39 EC Treaty because the German tax law system itself was not con
sistent in the controversial point.

freedoms have to be implemented as neutral as possible with regard to the
national tax systems: 23

'The concept of fiscal cohesion performs an important corrective function in Com
munity law. It serves to correct the effects of the extension of the Community freedoms
to the tax systems whose organisation is in principle a matter for the sole competence
of the Member States. In fact, the application of the freedoms of movement has to be
prevented from giving rise to unwarranted interference with the internal logic of
national tax regimes. In the words of the Court, the conception of the tax system is 'a
matter for each Member State'. In those circumstances, plainly, the Member States have
a legitimate interest in ensuring the integrity and the equity of their tax systems. How
ever, it does not follow that that concept can be used as an argument to be deployed
against the objectives pursued in the context of the internal market. It cannot be accept
ed that a tax system be arranged in such a way as to favour national situations or
traders. The function performed by fiscal cohesion is the protection of the integrity of
the national tax systems provided that it does not impede the integration of those
systems within the context of the internal market'.

If the EC Treaty assumes the sovereignty of the Member States on the field of
direct taxation, it must also enable them to design consistent national tax
systems with respect to eross-border cases, as weil. 1his is reflected in a
mutual balance between the fundamental freedoms of the Common Market
and coherent national tax systems. Both goods have to be weighed carefully
against one another to maximize their respective eHect, without sacrificing
one for the other in a one-sided way. Maximum possible achievement of a
national tax system's integrity and the integration oftax systems in a Common
Market can be characterized as a rule of 'mutual neutrality'.24 This dogmatic
foundation appropriately clarifies that a limitation of the coherence principle
to only one tax subject and one tax type is unsustainable.2s

IV. Conclusion: the principle ofnational tax system consistency
as the concrete term ofthe coherence principle

The need for an enhanced coherence principle as a potential justifieation for
restrictive national taxation mIes has lately been recognized onee more by

23 ECJ, Advocate General M. Poiares Maduro's Opinion, 7 April 2005 C-446/03 Marks &
Spencer pie v. H. M. Inspeetor 01 Taxes, para. 66.

24 ECJ, Advocate General M. Poiares Maduro's Opinion, note 23, Para. 66 et seq.
25 Approving N. HerziglT. Wagner, 'EuGH-Urteil "Marks & Spencer" - Begrenzter

Zwang zur Öffnung nationaler Gruppenbesteuerungssysterne für grenzüberschrei
tende Sachverhalte', Deutsches Steuerrecht (DStR) No. 1-2 (c. H. Beck, Munich, 2006)
p. 1-12, p. 6.; critically towards the idea of coherence however: R. Wernsmann/A. Nip
pert, 'Grenzüberschreitende Verlustberücksichtigung im Konzern', Finanz-Rundschau
(FR) No. 4 (0. Schmidt, Cologne, 2006), p. 153-163, p. 157.
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Advocate General Tizzano in his opinion on the Meilicke case.26 Without
referring explicitly to Advocate General Maduro, he conveys similar ideas of
coherence. By emphasizing that it was 'coherent' to prevent negative con
sequences for the Member States, if possible,z7 he does implicitly adopt the
idea of mutual neutrality. But instead of explicitly enhancing the idea of
coherence and limiting the far-reaching interpretation of Community Law,
materially he votes in favour of formally limiting the legal effects of ECJ
decisions. His proposal to restrict the consequences of judgements to a limit
ed period in time should be far more deplorable than clarifying the idea of
coherence.

Advocate General Tizzano's opinion does evidently show a dilemma in the
recent ECJ jurisprudence. Its former efforts to influence the national tax
systems and to enforce the Common Market by nearly unlimited interpreta
tion of the freedoms of movement has sparked more and more protests by
the Member States. Now we can see the pendulum swinging nearly uncon
trollably back. The ECJ and the Advocate Generals increasingly try to take
national revenues and interests into account - but so far they cannot find a
consistent and dogmatically tenable vehicle.28 In this context, the opinion
delivered in Meilicke reveals another and even more severe danger for the
stability of the Court's judicature in tax matters: The non-legal, factual argu
ment of the fiscal and economic consequences of an ECJ judgement ob
viously becomes more and more important for the outcome of proceedings.29

Ultimately, the ECJ and the Advocate Generals argue with abstract ideas of
fair revenue allocation and preventing tax abuse, but they fail to put these
arguments into a legal form. The results of this development may please
nationallegislators, but their newly gained influence on the ECJ is bought at
the price of instability. They face the principles of territoriality, of coherence
and maybe the possibility of timely but limited ECJ judgements in a com
pletely unpredictable diversity.

26 ECJ, Advocate General Antonio Tizzano's Opinion, 10 November 2005, C-292/04
Meilicke v. Finanzamt Bann-Innenstadt.

27 ECJ, Advocate General Antonio Tizzano's Opinion, note 26, para. 42.
28 See also M. Lang, 'Tbe Marks & Spencer case - The open issues foIIowing the EC]'s

final word', 46 European Taxation - ET No. 2 (IBFD, Amsterdam, 2006) p. 54-67,
p.66.

29 For the importance of the economic consequences of an EC]'s judgemenr, see particu
lady the two opinions on the Banca di Cremona case, ECJ, Advocate General Francis
Jacob's Opinion, 17 March 2005, C-475/03, Banca papalare di Cremona v. Agenzia
Entrate Ufficio Cremona, para. 42, and ECJ, Advocate Christine Stix-HackI's Opinion,
14 March 2006, C-475/03 Para. 157 et seq. respectively.

The Marks & Spencer decision is well-balanced overall between the Member
State's interest of steady tax revenue and the corporations' interest to use
their incurred losses. The Court rightly tried to maximize the protection of
both aims granted by the EC Treaty, namely the freedoms of movement and
the national tax system's integrity. This, however, should be based upon a
dogmatically stringent cause which is not the principle of territoriality but
rather the idea of coherence. In this context, it is less convincing to take into
account instant loss compensation, rather than allowing for it in the future.
The legitimate national interest of having an effective tax control does not
compe! an ultima ratio loss compensation. The result of Marks & Spencer
cannot be put into a scheme of consistently founded decisions. From a polit
ical point of view the Court does indeed seem to adopt a more Member State
focused judicature in direct tax mauers. From a dogmatic point of view, how
ever, it is not at all foreseeable whether the Marks & Spencer judgement
marks aU-turn or is just another momentary, standalone decision. This de
velopment is deplorable. For the sake of a weIl founded future European tax
law, judicature must urge astringent, dogmatic framework to replace deci
sions inspired by mere abstract ideas. The abstract principles of territoriality
and coherence must be put in concrete terms. The more precise term is the
consistency of the single national tax system (system consistency). The nation
al tax system consistency is a subprinciple of the principle of territoriality
derived from the national tax sovereignty in direct tax maUers as a legal
interest which is respected by the EC Treaty.


